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and equally liable, jointly or severally, for the damage which the 
plaintiffs have sustained. 

The judgment of the Superior Court must be reversed, 
and a new trial ordered, with costs to abide the event. 

The following judges concurred in this opinion : Weight, 
Gould, W. F. Allen, Sutherland, and E. D. Smith, except 
upon the last point discussed, the liability of the sureties, Wright 
and Sutherland did not concur. Denio, C. J., read an opinion 
for affirmance, Selden, J., not voting. Five judges not concur- 
ring on the liability of the sureties, a re-argument was ordered 
upon that branch of the case, which was subsequently settled. 



Supreme Court of Pennsylvania, at Nisi Prius. 
commonwealth ex rel. w. b. n. cozzens vs. h. a. prink. 

The rebellion being ended, the authority of the President under the Act of 3d 
March 1863, J 1, to suspend the privilege of the writ of habeas corpus, has 
expired. 

Habeas corpus before Thompson, J. 

The relator, Cozzens, having been tried by court-martial for 
frauds in connection with contracts for furnishing supplies to the 
War Department, and the proceedings having been transmitted to 
the department, was arrested by the provost-marshal, whereupon 
he sued out this writ. 

The return was as follows : — 

To the Hon. James Thompson, Judge op the Supreme 
Court op Pennsylvania. 

The undersigned, one of the respondents in the within writ, respectfully 
makes return thereto, that the relator, W. B. N. Cozzens, was on the 29th 
June, inst., arrested by order of this respondent, and is now detained by him 
as a prisoner, under the authority of the President of the United States, and 
that the other respondents mentioned in said writ are officers and clerks under 
the command of this respondent ; and further saith not. 

H. A. Frink, 
Colonel and Provosi>Marshal of Philadelphia. 1 

1 As a portion of this case it may be stated, that the above return of the pro- 
vost-marshal not having been made at the time named in the writ, an attachment 
for contempt was issued against him, upon which he came into court and made 
return as above. On the attachment, he was fined $10 for contempt. 
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July 5th 1865, the following opinion was delivered by 

Thompson, J. — This return is partly in accordance with the 
Act of Congress of the 3d of March 1863, § 1, that whenever 
the privilege of the writ of habeas corpus shall be suspended by 
the President under the authority of the act, no military or other 
officer shall be compelled in answer to any writ of habeas corpus 
to return the body of any person detained by him by authority of 
the President, but upon the certificate under oath of the officer 
that the prisoner is detained under and by authority of the Presi- 
dent, further proceedings under the writ shall be suspended by 
the judge or court having issued it. This section authorizes the 
President « during the present rebellion," whenever and wherever 
in his judgment the public safety may require it, to suspend the 
privilege of the writ of habeas corpus, and it is provided, that 
" said suspension by the President shall remain in force so long 
as said rebellion shall continue." 

On this return the important question is, whether on the 29th 
of June last the rebellion continued or not. 

This is a fact to be judicially determined like any other fact. 
It is not for the President only, by proclamation to determine 
this. He is not authorized to fix the status of the country on 
this point by the Act of Congress. The power of suspension de- 
pends on the fact of rebellion and its continuance. It ceases 
with the rebellion, and that fact is as much within judicial cog- 
nisance as is any fact under which rights exist and are held. As 
the privilege of the writ of habeas corpus is a constitutional right 
of every citizen, we are bound to observe a strict construction of 
every act which threatens to deprive him of it. 

We have here an expression of legislative intent, which is plain 
that the suspension of the privilege of the writ is only to continue 
during the rebellion. When that ceases, the right of the Presi- 
dent to continue the suspension ceases, and courts are bound to 
give to the citizen his rights under the privilege. There is nothing 
prescribed as to what shall be the evidence of it. It is, there- 
fore, to be ascertained like any other fact, by evidence appro- 
priate to such a fact. 

There is abundant evidence in the current history of the times 
that the rebellion no longer continues. We know its organization 
is entirely destroyed, its armies captured or surrendered, its offi- 
cers imprisoned or paroled. In addition, we know that our own 
armies are being as rapidly mustered out as possible. The returning 
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soldiers crowd our streets daily, and we cease to look for battles and 
victories, as events as little to be expected as before rebellion com- 
menced. There is not a single known body of men in arms any- 
where under the once well-known organization called the " Con- 
federate States of America." It is completely obliterated with 
all its forces. Civil government has been set up in all the rebel- 
lious states but one, and trade opened by the proclamation of the 
President, with scarcely any restriction. Every fort, navy yard, 
and port is again under the government and entire control of the 
United States ; and war has ceased everywhere in the land. The 
time has arrived, therefore, when a return to the enjoyment of 
civil rights, under civil government, must take place, and when 
by express limitation the suspension of the habeas corpus should 
cease. 

This being so, the authority of the President (waiving all other 
considerations at this time), without more, is not a sufficient war- 
rant for the arrest of a citizen. 

" No warrant shall issue" for the arrest of any person " but 
upon probable cause, supported by oath or affirmation." — Con- 
stitution of the United States. 

" No warrant to search places or to seize any person or thing 
shall issue without probable cause, supported by oath or affirma- 
tion." — Constitution of Pennsylvania. 

There being no oath here charging a crime or offence and a 
warrant to authorize an arrest, the arrest is therefore unauthor- 
ized, and the prisoner is entitled to be discharged. 

In this decision no conflict ought to be felt to exist between 
the civil and military authority. It is an important clause of our 
Bill of Rights, " that the military shall, in all cases, and at all 
times, be in strict subordination to the civil power ;" and it will 
doubtless be as agreeable to the military authorities that there 
should be a return to the normal condition of the country, since 
happily, peace reigns, as it is to the civil authority ; no other 
legal condition can possibly exist now. On this return, therefore, 
I must discharge the prisoner. 

I can base nothing on the argument that the prisoner is arrested 
because there has been a trial before a military tribunal about 
something, of the nature of which I am not informed, and that the 
presumption of his conviction occasions his arrest. All this is 
ultra the return, and need not be noticed. 

Prisoner discharged. 



